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STATE OF INDIANA } I¥ THE MARION SUPERICR GOURT
} S8t CIVIL DIVISION, ROCH S
COUNTY CF - m\uam ) CAUSE NO. 49#D08-9311-CT11303

L {34 m, m:ard!.dn af
FANELA AMERRON, and
IAM . ANMERION, FEEID

Plaintiess,
Yo

FORD NOTOR COMBANY,

Tt g} Qe Bt Qi U Wl st i et Nt
{ —J
(¥

. ' : ; { o

This cause vas tyied to a jury ina lolitary precseding upon
tha Plaintit:s' ceapnine for strict liability in tort, and for -
punitiva-. danages. 'mic Court nas considered over [30 pra-trial

antions fully héidm by tha parties, spent 17 in trial,
~ccnaidmred over 1,300 paqcs ot briefs and documsnts in cuppert of

the Dozcndant's poat-trial motiocns snd has conductad| a pwt-crial
.mrinq rcq«u'ainq t.hb agficacy of tha Jjury's pugitive damage
award u:d the matters set forth in ths Defendantis Motion fer
Rallet !‘rol Judgmest. Defendant £ilsd an scdendma)ts its firat
€0(3) wotion on May 10, 1996, and filed its second| 60(B) motion
on July 1, 1396, ) _ . |

m jury er 2 verdict on October 3§, 1998, for
capcnu:ary damagss Ln the anount ot Four Hundred Thousand
‘Dollars ($400,000.00) <t~ lana Acperman and for | Pear Nillien

Dollars ($4,000,000,00) to Pamela Amnernan upe{n eha strict
1iability in tort theory pasited by the Plaintifes.| In sdditicn,
tha Jjury uvamd punicivc damages in the amount J: ritey: Biqht.

> wuillion Dollars (asa,ooo,‘::o.oc). This is the lirgest pumitive
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damage avard ever given by an Indisna Jury ALe hundreds of
Bours of deliberatior and study, this Court now esb
review c;‘. the juxy's uvard and upon tha marits of thm Defendant's
Motions for Rellsf rfen Judgment. Thersfore, this Couwrt: finds

and orders the tollovinq:
mmm OF RELIVANT FACTS _
i, Fred éctk.tm -;vu driving a borrowed 1986 Pbrd Bronco IT

4x4 sport utility vahicla in Rush Caunty‘, znduna, on & Tuvral,

tvo-—_laho highwvay. nu'p passangars wers the Plnintitgs, Fanela and

Lana Anmeraman. mtﬁim ‘pulled cut toc pass twe slover nwing
vahiclés, ‘The first &anicle in front of him u.ao stlartad ta pa.u

.cauting Watkins to taks nvasivu actionas. The

pavement. Pamela and Lana m-mn vers ajectad frdm tha: vahiclc :
and botn suffared sarious, life muuainq injurs
2. 1In appzexudtuy October of 1980, Ford Notor Company
decided :s:puzsue th1| potentially lucrative n.rxotf } 4 cnnpﬁct o
sport utility vehicle manufacturs. -The initial dekisien vas to
. use thair existing co-pact plckup truek, knoam as thc Ranger, as
the basis for develcping their new product. rm:'umg-u vers
avare that General ns;ter- had plannad to introducs |a competitive
sport utility' vehicle ia Septambar of 1982, st thg beginmning of
the 1983 model yuz; Fozd decided to entar t.h.lport ntility
vehicla market and set pid-January 1993 as its market production

date. rFord i.numl documants ntu- to.the p:od ion dats as

- "%eb f1". Making ite spert utility vahicla as a. h-rivntivu of
the compact Ranger pickup fit pc:factly with Potg'o expedited

e
- - - . ‘
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devslopuent scheduls because the spart utdlity 'vuhic‘li weuld be
built upen the same dahis as the Ranger and tha 'paéxaqn' would
ba nnarly .dentical to a.nqcr from the °*B° piliar forvard. ™a
derivative approach alnc cffered Feord the highast pepfit of 'my
ltarm:;w ccnaidarad,:- i.6., $3,570.00 par vehicils.

3. .&Arica.n nctorf:u company had beatan the big| thras auto
manuracturers to ths cq:apac: utility vehlicle market with i3 Jeep

c3-7. TYord used tha c:-‘l as its “iwage vehicle®. fey waeks
aftar Foxd's dvcisinn to bund the Bronoo IT °sis y Minutes®
ajrad an invutiq&tivn: report vhich alleged a subst ntiel roll-
gineers vars

3, 1981,

aver propensity in th Jeep CI-5 and CI-7. Tord
awvazre of the 'Sixty Numtu' raport, and on PFabrua
vares cancarned tmtb thc Broneco Il's ability te l.w d roll-over
vas belov oeupttitivo vohiclu. These opinicns v bu.d upon

general pri.nciplcs ag physits and net . upon any| real werld

testing. ,

on Pebruary s‘ 1981, Fard angineers nspand 4 wvith ti.ve
proposed aelutions to :no parceived stability prebl '. The first
t¥S proposals did not affact thes prototype unq-; derivative
package. Proposals gru.-u. four and five involm. “‘significant
vahicle tlu-up‘?n'd substantial costs. Propesals|cna amd twe
could bs dona within th- franewvork of the ;toposcd Job F1 date.
Propocu: thres, four and five would rssult in a delay in

production. Pe:d' unq:qcun: chose proposal .nymber E:Lm. vhich vas
! : :

tested on track during the summer and fall of 1981 at the Arisona
Proving Grounds. Thess tasts vere conductad by’ Pord's tast
.. drivers and produced nDnsatisfactory results . because tha

.
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prototypes tipped up whan exposed to -uzzié:iant side
tasting hadi T be tugp-nd.d duas %o extzaﬁ. du:q;.::
ths test arivers. .
wviden the track (vidth of vehicle frea tire ts tire).
v ' This wvas not fesasibls
‘‘package constrainta’

this cantar of gruvityt!.
MeClurse, bscaun t;bq
prcduction vchicln procludu widoning the Brorice II
engineers predicted a mjer improvemant in- lubil;ty

1713652@521

aorf the vehicle ;ma;vi:pned' three to four in;hT,
I

'unag'gném:' rafused 't'n }:ccd thase recommendations.

that rord's naiuqcunft.wu driven by a conscious

adhere to ths Job il'piroductica'dcto. o

forecas. The

positad upen

Again, tha test enginears rsported a1 need to

and to lowar

nnTinq to Kr.
(-4 @ proposed

track. Pexrd
if the track
but PFord
. {3 upparent

decision to

3, Perd ‘cenéuqtad: ne furthar péi-producticn'
, tegting of ths Brcneo 1z. Ford dla rnduiqn
stahniur bara md mud thasae :m a new

{ADAKER) vh:loh showad t;o noditied v.hicln perforning

turn tasts at 53 ailes par hour. This vas the
.natar Company had .vor used the ADAMI ceapotay s
ADAMS computar p:oqru?dm predict fromt wheal lift

test used by the Insurance lnstitucs of mﬁny Sant"t.
latar conduct ondmd. handiing tasts at ',Ln Du.:x

s vahicle'a

Pord aid
Proving

Grounds pursuant to lts intarnal test procedures, but|thess tests

. wers designed to lu.n;rc aesthetic handling chara
the vehicle during -iLAtivoly ncrmal driving conai
tasts bore little, if any, relation to thc testing

ristics of
. Thesa

donc at tha

- Arizona rrcvinq ammd, vhich tasted tha abiuty et the vahiclae

PO -.. i
a
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to handle nx&onp cenditions which are seldom e : erienced by
d'xivcrs er vuh.lélu. Perd and othar autcomsbile :uuzactuzau
have rovtinely relied upon linits tests and handl tasts like
Ford's Pé-101 test . in ovaluatihq thair vchicl prier to

prod.uctim. _

6. On Hay 28, 1”2. saven and one~-half -anihs b;t::ra Job 71,
Ford collected all documents relating to Bronoo |IT handling
characteristics. This iz the first time in Ford ‘pistory that
thay had ‘'gatheved ;enginurinq demmp}:s :ala‘éi.ng ts any

" particular vfch.lc.h pz_;lor to predgcti‘cn.‘ All dex nts vars

2 reviaevad

: uizita‘i.n.ed in e singli locaticon. ~These documents

by Pord onplcyuc vlth the mtcnt to ‘close the :L of vehicle
dnc!mnt;atian.. * This procsss was intumf 1y called
‘sanitization”. m rw;w procase ruwsultad in docurnants
being commantad upen ‘in aargin nom by tha revi v eTs. Cne
hundred and thirteen documants jaza classified c:i:ical;.

. Ons 3f
issved two

Pifty-thres of thase critical docusents have disappea
thoss documents is an ‘assessment updata® vhich wvas
wontha ;ho!er'- Job ¢#1, which, ocstensibly, u.vod on tis
“attachzent twe® seven msjor risks ‘due to inconple . tasting of
Bronco II. Attaéhment two wee nhevar found ner pr :;uc-d to the
Plaintiffs during this actior. :

7. Whan Chevy's S§-10 3lazer vas availabls Jer sale in
Ssptember 1983, Pord rnlizcd that its producticn level Brence II
had a static stability index vhich was worss :runlc}umht'l
product. This was only three senths prior ta. fth. Job #1
dsadlins, and Pord -engineers scrambled :ar ways .to incraass

-
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weight below ths centsrs of gravity to improve iea ntafility indax

aumbar. Perd incrsassed tha size of its gas tank frpm 17 to 23

gallons, adfing st 1ba. of wveight balow tha centar

of gravicy

(prasuming a tnlll unxf of ¢asolina). Pord addad sealant to the

tirss, which addad o 1bs. of vaight Belov the cantar
Foxd allo vidaned: its tracx 4/10th of an inch, sven

engineers had pr-vioua.ly stated that widening -

of gravity.
though Pord

trtck one

{1)inch wculd b.ave no ottlct upen tne relative stabillity og ths

vehicle. : g ' .
8. As early as 1973, rord Motor Company do’c;
¥ational Highway Traffic Safety Administration (NPT

red i to tha
) that its

panuhqot' vehifclu uu‘at'. be fergiving of unskilled dr yu:s,‘ vpj.r:.h

say use panic uat.ﬁva&ad evisive mansuvers. . They sta that Poxd
cars a.re ddnqncd to al..da eut, rathar than rell ‘on flaﬁ,’
d.q pevemant. Thsse vars Pord's duiqn goals tur i¢s passenger
cars vhich vere later desned appropriate for its poud spozt
utility vehicle, the Sronico II. This rapoi.—t to is framad
in the present tanse, rather than ths future tense, lying that
Zora vehicles at ¢hat time slide cut, rather than roi} over. This
ixplip- 'tﬁat a "tunl;ﬁ..' design existed for Ford® passanger
vebiclas as far back as 1373. Thersfore, Ford knev that the
design safety goals upon which mr. Parrill l.nd)l:r Antoun
tentifiaed st t:!u] ., Wers & Zanditier prescedent o ths dnlivarf of
a éuu‘:ubl.y n!mj venicl, to the strsets of Americal Upon the
data of the first manufactura of Bromeo IX, amd upen [the data of
the ranufacturs of the Pord Bronce II in question 1q this case,

Brance II

Pord Yotor Company -could net kaow whather their

'

. ' !
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' manufacture of. tha Brence vehicle driven by Kr. Watk]
should hsve

. _ccnipotinq vehiclies
" shorter vhesl basa =sde the vehicle subject to

. vehleclae.
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p:educticn'micla. mat these desigqn standards, beca
to tsst the vehicle s.n limits avoidanca maneuvers.
ths w:rvhelnj.ng wiqht e? the evidence indicatss
have known tCha p:oduction mi:m would not neat
szandazds., o .

9. all & tas above facts wars )cnm or should
‘kne\m by Pord xatcr Coupany pricr to the producticn o
Pord Bronce IX motoy voh}clo for sale to the public.
and

10. Agfter tha Jos 71 deadline was ut,

‘case,  the Dctondut.. .Poxrd Motor Ceompany, Xnev or
known several additional facts which are nt' out heraij

1. The Pord Eronco II had a shortar whesl

in _th- aport utility classificas

i B -\ o w3

it fa{led

8,
ord should
sa design

have bkeaen
Y tha firwse

before the
ins in this

" balowv.
than
.‘rha

baag

1m¢

.\dditiimany, Pord ics:mpcrnl the Bronce II to its main

. the Chuvy Blazer S<10 in early 1982 snd found that the

and thst the Blazer lad grea
The Ranger
Gss of

3.3 inches higher,
clﬁra'pcoi and a lowar canter of gravity.
design inmplemanted,a twin l-beam suspensien.
struts wveuld have Euw.a the Brenco II engine to bs
1-1/4 inches,

phenomanon known ci "jacking”, which is tac ligeing

vhiesl pff the ground vhen sxposed to sufficient 1!3.11 forces.

T™his Jacking phencrnanan gcﬁucad th- dynamic stabkil

arence IX.

-

{nereasing the satatic cta.bility Lad.n.x
Use of <the twin I~baanr su.-pmiba eantrnpt-d to a

ar-staer.
patitar,
Bronco vas
ey ground
darivative
NcPhsarson
lmrod. by
of the

$e a t:cat.

Ly of tha

P.@a 17
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13, Aftar thas p:oduation af the 1386 Erenca b4 ¢ ’in qun:ﬁicn,
but befora tha accidsnt on Rugust 2, 1991, cartain jcticns vers
takan by and certain facts bscame known to Fozd. 1In 1983, Pord
taatmﬁ t:m grencs II wvith tas twin I-beanm tus:#cmicn and
discovared bigh levels: ot jacking slmest ten tises i%rc'autothm
its main cmpgzitgr. ‘the Blazer $-10. There vers : changas to
the track v;:!.d't.h or. eintg’: of gravity height during the seven
years that tha zrgnca'izz wvas placed in producticn.

‘13, .A _rgtp:iaaa to “; NATSA request for intpraation in
re.epcng; to the mnu pé;i:ion, shows that ‘Pord Sdtor ‘company
did ne¢ 'diaclala ;11 Teports ‘and t;sts to_‘Nm.‘SAn a® n regquasted.

14, Lpril 19!9 Pord engineers vizitad : offlices of
cmmaz's Union oy dincuu Sronce Il's safsty and tatad in an
internal memorandum that f.ncy had “clouded their de, loosened
scns - coac.nsiona,...and sent tham off to uarch f additicnal
information which may verx to our sdvantage.” ! ’

15. The accidant cccurzed on August 2, 1991, '+-n1t1.nq.in
sarious bodily injurio;l to both Plaintiffs. Pamela|sustained a

crushed pelvis and closed head injuries, along With saveral
pacity of a
spasticity

additional t'rn,ctn:u. .Shl.has the permanent mental
12 to 13 yoar old girl. She suffars from lefteai
and limitsd fonction of her left axtremitiss. Har Jc!t nand is
maintained in a clav-like pesition, and m muse | wu.k on the
ouisidc ot her left ankle. Sha suffers trun severs qo:icnal and
‘nantal pzchlm, - vhich hava inclz..d.d episcdas otldcprouiou.
anludinq attanpted suicide. Lana had a2 severe fmrP fracture,
which rtqui.rad a rod to bl insersed to -ubinu :a- bone. She

— —

- e

‘
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suffared a czu:ud eye socxet, which raquirj, extansive
raccnstruct:.ve qurqcry . Ber ekin ang -:alp' vére sgveraly
lacaratad. e 15 pmancntly scarred and: diaz‘ig'urt and sufferg
froz an unz:aady ‘geit., Both Plaintirfs vere vcry nuxly killed

by the accidenmt ‘and were saved by soma amaarﬂ . curgancy
‘medical trantnnnt. )

DB?!IBA!@'B NDTIOK POR RELIRP PRON .
. ' Tozd has rcqucatad relief from thne judqmmt sred in thig
<ass pu:mnt to tha rerely ussd provisions ot R.60(B) (8).
Thias Court is coqniza.nt of the differsncas betwesen l' iohs 2 and
g of tho rulo, u)d -agrees that: tha mfanntian 91 aned by th‘

Dc!andmt is not: ‘nwly discoverasd cvidoaco.
whathar ia!amtionmot in cxiaunc. at t:ial casta ‘
deubt en th. judg'nust |

The oriqinal notion Telates to tests immediatedy afcar this

Judgrant in 1935, conduceed by one of the Plaintifisg: exparts,
Rahart ¥ooRar. 'n:uo tasts shov a 1993 Jeep t:ncrold‘ tipping up

even though aooku- and othsrs tastified th. Jeap had naver tipped
up. A mbnqu‘zé filing ralates to an Ap:il 2, 1”6 Hockar tsst
vhich oataa-ihlyvshmu a noditied Bronce II 2x4 (fq‘.r vehicle in
th.u case vas & (xt) tippmq up at relatively lov sp

- Thae mmca of :any T.R.60(B)(8) netien J.:

\d:ct-hcr' the
1a!omtion vas obtain.d inadvertently nud not an offansive

nmuvcr, and vhlthtr the intanatica will rq.-ennhly and

mly utn: ého rssult of ths litiqntian. ‘ tﬁlﬂ_uh
BMmRRrt v. Pasctia 637 5.p.2d 130 (Ind.App. uu),{ Palzrov v,

- RAAZZow S50 N.R.2d4 s97 (Ind. le%0). In Bupper:, 'a Iaport wasg

-
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released in dua conrsa by tha Township aeq::d attufi;_h._ judgmant.
The rapore z;a.‘.tcd qu.-tiorm of fact which weould hq'w praventad
tha t.tiu court rraa granting mumaary judgment. &\ Pafrxew (a
cass also from tn.ls Court), & routine blood tas:t nim ysara aftex
the judicial ginding ct ‘patazalty u:clud.d tha "4:1:3‘:—' 28 a
parent of ths child. In each case, the autom vu undoubredly
changed below upcn tha disccvery of the sunnqu-nt ulzc*r.ltion
. Perd conf.and on two (2) fronta that the result d¢ tals trial
. mld ﬁum b.nn dit!mnt had the 1998 8«):-: Cborck e tasts bean
. introducad at. th.l.s trisl. Pirst. the jury wauld have s-cn that a
Cherckse did tip up, undernining Rockar's lﬂd hplau‘ttostinany
and tha Pl;inti’ts' tnuibiuty theory. 'rhcn, thl judge would
| haves sssn the countq:»stut input.s and c.ﬁang;d hisz amd raqardmg
the adnuoibility of tha ¥ .ku'/nplan tast nthmzbqy pnrsuant
te I.R.Z. 702(b) and Qabers v. Marzell Dow Prarmsceskicals. Inc.
u: 8.ct. :ns (1993}, :
Tha Dctcndnnt knev about the Kapla.n/‘iobk&r tutm ainca 1993.
They vars alu Lmi‘ud to obeerva the tut&:zq lnd daclined.

Through the axtensive discovery in this! case, thL Defendant
‘t&mld have known vhat the ngthoede used by kaplan and! Rookar vera
going to be and vhat their testimony at trial vas :.gol.ng to be.
Given the vast rescurces dedicated to this mattar by Pord, it is
quits spparent that they had ample opportunity to .upnch t.!u'
results of the Xaplan/Hooksr taste thrauqh thair am axparts,
' tasting and facilities. Speacitically, knovinq full \nu that or.

npun was going to teatify Lhat no one had gotten :ha Cherdkee

|

{
10 o |
: i
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ita ip up, rord had available te it the ;.-uourcec ke challangs
that notiocn. | o A ;

Bven if the curax« tests had been in exiztency, they would
not have n;tazad}thc; :mlt cf this trial. Thuia sults would
nave basn unly ispeaching and not cleadly ocutcoma
danﬁinntivn. As th.l Plaintifrs point ocut, thae Clisrokes tastad
in 1998 by xoeku: vas a diZterent v.hicu and | differently
cquippcd tha-x the cnu in the original tasts. m‘ alient fact
rmim that = cdmrablc ‘vehicle (1985 Jesp Cherckes originally
tasted) which was in production could be exposed| to !radieal
‘atssring’ inputs ;md'. lataral Zorces ram]étinq in liding out,
rather than 'tiypbipq up, L.e., it complied with rcrd'L ovn safety
_d@ig'n goals, Hatthjgnq in the 1995 tasting ;chanqa; thin’fact.

At ths May 9, 1:9»;; tasring, rerdj;uphuizod' tha countar
steering ‘irpues, us«d_'ln.”»:na test as ovidence of the Daubars

rapsatability problam. The Court has aslraady ruled this issus
during the trial ‘and seas ro reascn to change ita fpraer ruling
sdwitting thuu tosﬁs intb evidenca. Ths autnut ve industry
cses human tast drinr: te test tha cuhjoctivc qmli:iu and
safety of their vchicloa;. ‘Alter all, hmns ars tha fonsumers of
thair products. ?\;rt.hlrnoto, the indu:tf%y tasts [the outzmide
1hiu‘ -1 th‘iz brodurs v‘.h tast drivers and did| so in this
‘ ~ case. The Osfendant said it vas duiqning vohiclu which would
slide out under p-nic zituations, and thr Bookcr/‘lrnplan taats
Simulatsd 3 panic sttnauon 43 best as cauld be dmu. given the
qxt:m natura of m test and the :act that im i3 being

perfarmed by nIuman: Seings. ™ae Court vi..l nct dnqaq: in an

- .
'
1
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antire review of iRaubert hare, but -utfics it to aiy the Court
ginda that tha 1”5 Cagrekae tasty would luva h.ad no &!!tct upon
- its prier nl.tnqs on the admigesidility of t.hn Hook-r[Pplan tests

at trial, , : .-
The oa'zaadanE conductad extangiva cra:u-cmin:} en on tha
countar staer anntn- The graphic nlult.atienu of this point in
the tipes introduced in the May 9, 1998, hearing a!y hava baen
effactive aaditiaml cross-examination. Hbmvaz, tua point was
made at trizl that vild staering inputs causad tha

ip ups and

not dasign tlavs., mia Jury and this Cmn:t heard is qvidence

A\

the staering inputa, ad long as thay a.re humanly lpmihlc ot
boing dene, the 'Pch Bronco I should hava alid &:t and net

and z-ju::tcd it. !'ha diapcutiv: fact mum that anrdlon of

Q

relled cvnz. S ;o .
This Court 'wm net ratry the mn cn:‘, noer thas
. findings oz nphn and Booker based upcn tha tessts oﬂ a diffarent
vehicle done suhuquont te this trial. ‘rbqntc:c. the
ncfe.ndmt's arivlnll T.R.60(B) (8) motion is DENIED. l
numw SUPPLRMEWT 70 IO()H" IO‘IIM
Tha Du-ndnnt has also lupplmnt-d Ltp ariginnl
T.R.50(B) (8) -ctica by requesting supphunux al-cmry en
Hookar nm cemﬁuo:od April 2, 199§, of n ‘nnditlcd' Brenco II
4x2. This poses & prablu almose ‘dmticll to th. charokee
tutinq alrndy diacuu«i Tha 4!2 wu:fez‘l ‘t8 so d sshilu- to
the x4 that tz-uls Ocam gnnt.d Pordry | notior'\‘".v Lizine to
pravant any discuuion of ‘-xz's in :nis cun }'uting on a

loditiad 4x2 is nae utarul te the 1:tuu boturn }thc Court as
|

e | ?

iz i s
: i I
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pravicusly orﬁarun by this Courr in u-.: oa-dul" in limina,
Purtherscre, this Court is not persuaded t.hat tha :odithd ‘Broneo
II tasta mld have had any affact upon tnc result .o: this case.
Tha  fact rmins that rord's own nnqinnra m-t;manding
relatively nLner changes in the dx4 vchlcls to . it nezo
" stable and no eignificant changas varzs mdc. :

The Dsfsndant's wotion teo reopen discomy'bnd s file
evidence of tha Biﬁax__y_._&m tutq is nmxb and ° the
 Defendant's sacerd 60(8) motion iz denied.: '

‘ ~u§rnnm‘s MOTION TU cousér 'ERRGRS ' "
A. BTAWDARD oF nivm |

yoxd's SO(A) {4) potien fer judg'unt on ths cvj anca on the
pnnitiva claiwm m: be reviswed stricely bncauu tha Halsip-
type. raview lminqiy required by the u.s. Camtikuticu‘l dua
'p;-ocuz clause. - Therefors, this Court adcgtn a n*a stringant
standard of rcviw on the S0(A) (4) motion in this o
to avoid tha duplicity of conducting a traditi .
2ailure of proo?? review, hnna__z._immm 19
844 N.B.2d 513 which vould later be randeled meanioyless by the
'm Teviav. 'nn. Court will review th -v-.idcma completely
'i.ndlp‘ndcrt tzcn ths jury's vesdict to dcttnid. whether »
reascnable jury could find that the olmnts ot pu.n!.tiv- danages
vers shown by “"clear and comvincing -vid.ne-'

As if in anticipation of John crishn'- ney.n . the 0.s.
luprcu Court wandated a rgiqninq J..a of nn:ft.ud jury
discratisn in hamding cut punitive dungu in ths ru:ant case of

mmumh_cg._,_,um 4ss|u S.1, zT.) L.2d, 2d1,

T ll ’ ! A :
; i
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111 5,Ct. 1932 (1391). To pasas pxoccéun:l due p:e::nsu mustar,
ths court 1nplihd that tha jury mst‘ have hcrn prepazly
rastrained by pmpo: instruction as <o ,t.ha lav. | Next, ¢the
punitive award wmust be band upen :ml rnumb:'}n objective
aritaria. r.txuln_.y. the asard gt ba :dbjoct te mr: reviav
reqarding the reasonsbla relaticnship ’bctnen the punitiva
damagaes imdod axd the Defendant's conducs.

B. HASLIP mznfar THE PUNITIVE AWARD '

This ravicvf o’ the precedurss and idencs ia intendad teo
det.tninc i: punitive damages are justithz m the :&nt._inat\anca
‘and, if se, vhether thcy are axcessive. |
It lheu}.d f.i.rlt be noted that defcnd’lnt has nlﬁm in its

Moticn to Correct l'mrz ~hallenged the sutt:.cicncy nor efficacy

of the final jnstruct-ona Tha cauz‘:}'s own raview of its
inst.ructiom on. tho punitive :lain rwiu Rora ‘, in  adeguata
ax‘plmcxm c? tha clear and convincing purdln of proof, of tha
types of conduct required and of the d-ﬂf\itiona off each term in
question. The m.n jury was runonably canstrai.nod by proper
Emtmc:mns r:qu the Court. i

l

It im clesr to the Court that this Jury | follaved the

plaintifrs? eonﬁ:cl;s" requast for punieivk damagas . to tha lattar.
A rord intarnal Program Rsport in 19!1’ pzojoctd the cost of
.snhanced umiuty at 383/unit. The ju:y nultipl*ad the figurs
vf.hes tha total ‘mmbar of Brsneca I -alog o 7eq, 000 for a tatal

avoided -xpenditu:n of $58,100,000. The 'jm awarded
l

$58,000,000. in punitive damages te duny rord uiv profit frem

thsse vehiclas. 'The verdict was based ’upnn zutipml, cbjective

! '

! H

—- v 2
a4 '
}
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aiuriu rusou.bly calculatea ts punish rord tar!iu wrangfald
actions. : L ;,

Thn Couxt in itl Statament of Fact stt cut ;acta upoa wvhich
it ralies. Taken ag a vhole, thase fact:a cuppon- this jury's
avn;d oz pﬁni:ivn danages. Spqcxrically” this COurt-finds that

tha following facts and rsascnatla infirancas: thuarren vers

pz-oven by clur and convincing cvidmca: .
1. Bafors, duxmq and aftaer prwuc‘iah !'ord not.or cwpany

' hnd ):nculedqe that the Bronco II bad a nanqarous prapamn.ty ts

; |
! ..

roll over. ; S

2. Internal Yord memoranda show recmncndationb from dasign
anginesrs to chanqn ths prototype to anhnncc .stability. Ho
dungeés vare wmads.

-3, During tnm davelop” ent and deaign ,pluu,f thc compatition
had tpcrrt utility vehiclas in productien., ! ’ lvu-y’ pr ed dosiqn
changs vas framed not only by cost cnmidoratim, but also by
hov it would c!:lct Job 71. ' 5 oo !

4. During "iazitial daevelcpmant, !‘ord e I ‘inage
vehicle®, tha Joap c.r-?; wvas cncrimcinq mbatLa
pzoductida ltzbility prodlems. .

- 8. Arizona P:cvi.nq Ground taats urlyl in utz produced tip-

tial pest-

np'c‘ and 'critial handling pmblou . mdud thl tasting was
suspended because ! t was too dangerous for: thc tast drivm

8. rard engineers rccmmdad vidtning tha !:rack as an
affectiva means of increasing stability. ﬁoeinon -i.k.:; did not
head the call. ° | B a|

t

1
|
1
’
!

i

A ]
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7. Ford's u\p:"c‘dnnt-d preproduction :documt gat.baring and
“sanitization® inferred it was gateting rudy to dnlcnd against
mticipatnd utigation vhich it Rhad avc.ry;:u-cn' t-.av axpect. At
‘bast, the sanitisatien vas an atTampt to scftt.nn the ;npact ot tha
‘intarnal documents upen a third party méur at &Lr-t, in ¢ka
cass of the niuinq docusants, lpoci‘icn:lly, rta
nu.nt:.zrs' Exhibit 174, an outright fraud Ivu b-inq perpatrated.

‘8. pord did not make full d‘salocur- of i- prototype

tnstim to t.bn Hltioml Righwvay Trattic's-utety Mminis:rn:ion
vhan intonatian vas roqucsted cf thes in Sq:t.nbu- ' ses.

S. logardlcu o? the static stahility index, tho drivcr's
steering impuc, oz iny exparts' cpinions, éhc Hltsen}sram II on

L4 i ..' th‘t
than roll

August 2. 199¢, dj.d not meet Ford’'a own duign gaal;

"it ehould hawve :116. out en dry, flat pavement, rachik

: '
m- ‘

zo, Tha Brcuco I1's vhich relled omu:. uun&:ly lins are
_dangarcus and defective. Pord’s xnavudqt ©Z the dotcct cannot
ba ressonably questicnad. Tha continued ,pu:h to Hz'oduction ot
this product ‘atter all of tha intarnul protuta.p.on ta ths
‘cuntru-y, ias the: crassest tom of corpotap indit!+em:c to tha
safety of tha ultiamate usar or consumsr :md emu:itutu gross

}
n-qlicm. ' !

The U. s§. Ssznn coxrt looked uvoil:ahly upon ths factors
ecn-idnr-d by the Alabam- trial ceurts in tbau- proc,duznl review
of ‘punitive damage avards. Ealaim, mn | The :qul court in
HEalsip tirst considered tha culpahility of tno defenrdants®

conduct. As set out above, this Court q.r.« Pardito ba highly

- )

H

I
|

i |
1
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culpable in this casza. rord was awars of the daaq-fﬂ, dttamptad
te concaal loqitih:i cencarns and sanufacturad 7uo;naa of thssa
vanicles over a umnéyur time span. Pu-d bas neier recallsd
thesa vihiclan. ner has it evar publiely adaic:ad’_ the dangars

which nzut. .
Haxt, the Haalig . tr:lal court rsvieved the dasJ.rability ot

deterrmq othm "from the smame or simllar conduct.| The motor
valicls is by its vu-y nature a dangarcus inatru-nntulity. Waan
a!fnxod ‘to tha whlzc in a dafective and unraa:embly dangerous
cenditién, Ind.ima 2 product liahility sttpa in to |protect our
constners. Wher the vahicle is marketed in Indiama \.n:.tb feﬁklua
disrsgard for u:ythinq sut market shara and tha l»attai iine,
Indiana's common law sllovs the dntarzont of punitive damages.
er vehiclas

It is sesential - ta Indiana conguners ta dster
manufacturers froa repsating ths tragic actians of Pogd.

T2e Egsllp court ;than reviewsd tha impact upon the parties
and the potential for impact upen innocent third parties. T:e
impact of thae wrsag in this case upsn the Anaermand is obvious
high, will

“Clarkson's

and devastating, No éaurt of appeal, no matter h
svar truly lxpcrionca the ripping mtim of Hr.
dirac: cxaai.uei.cn of Pamela Axmerman from a v: tten page.
Suffice it ¢t ny, #r. Clarkson's courtroom brilliancs in
eanining a childlikc vitncss vill never allow thias te be nexrsly
A case of dasign thecry or fodder for tart ref « - Pamala
raceived 54,000,090. in cempensatory ques and L $400,000.

Thers is No siqnizic‘t:nt ctallenge to these j:iqu:'u.

a1 %

er- . WINVR FTAAL AR DLW MaB Y AT e omon
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This Court cauas ts dut ona unequivccal cancluhion, punitive

Q

dazages wers prapa: and appropriate in this casgas.
c. lmszw/mnm
T™e Court h.nvirig foand surficisnt evidanca

xistad for a
punitive qu& nuai-d by the jury, ard that the |sssesmnent of
pnmitivc damqu animt rord for its canduct i3 proper, nust now
turn te thn isaua of ‘the ameunt of damages which arg proper.
Tha punitxvu dnnagnn svarded nmust bear reasonabls
ralationahip to the damages austained, tut courts Have balksd at

applying any riqid proportionality tast.
W (1577) 284 I.nd 310, &2
racant U, s. snpreae Court cese of BMW v. Gorm,

Indians's commen law;cf_raviawinq 3 clain of exceqeive punitive

3d, 845. Tme

M.

. raaftirms

amga. by ccnnid:.rihq the nature of tha tort,
actual damages incurred. moatart in m is
a potentially lethal product in the stream of ce
heedless disregard for pub.nc‘ satety. Ralating th : tozrt and the
corpor&:ioﬁ'l apparent stata of wind to the fhgled bodles,
permalent dutimuant and Ddrain injury sul:Jin.d by the
Plaintifts in hhin cass Jjustifies e substuxtill pt#ﬂitivn damage
award. ' ;

Ford's net worth (s about 32135 Billion and it 1 gToss income
in 1994 wvas, roughly, $%0 Million per hour. The itive dawzages
avarded repruu.:t only 1t of Focrd's 1994 profiess.) Tais Court
cannot: say that within the context of Pord's en s vsalth, i{ta
profit of $2.2 Billion from the salas §t Broncc'; II, and the

damagas sustained that “at flrst blush® or ot.!iorviu, thess

- .
.
- :
- Al ¥
.
:
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" {ts bordars. w 487 u.s. 624, u: (1982) .
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dawnagas ars excessive. Tha Cefeidant warns of

Boltiple prosscutions for their sama Ceconduct

raavltyg.

1713853521

s evils o2

nd difgaring

The Court sBares thoss concarns, and at lenis point in

itas reviaw of tlhe pu.ni:ivc award, the Court would hlvc considared

ths existencs of cther civil avards or crimimal san
tha Dafandant for tﬁa'-aﬁ. cenduct sa :itiqation
nva:d."rhq Deftndlné chese to tell of its victory
any financial ciposui-c it has incurred for the prod
Brence. II.
this batis.

B. COXMERCE CLAUSER, 8TAIR EQVERBIGHTY AND CQﬂI?Y

Thera will ba no reduction in tha puni

btions against
91 tha jdmgn
a8 and net of
Juction of the
tive award on

o

A state's powar to inposs burdens upen th. int¢ratata markat

ts the faderal power of

place are subordineta

par

Indians dine

COEMArCR.

givbons v, Qoden $ Wheat. 1 194-156 (1834); accors,

& Liquor v, stats ex Rel., TABC (1996) Ind. App. 642 N.E.2d 980,

Tha raascn for the U.S. Constitution'‘s comsercs cla
& vibrant and diverse ecanomy unfettered Dby
linitation. . ‘

| Ih- v.S8.

sCita-ixponed

is to hava

Constitution also raquires dctnnnur be given to

sisteyx stat:u to n.kc their own policy regarding cﬁmurm vithin

T™ha

recant Gore case, aupra, statsd: ‘ i

‘We cthink it follews frem these princip
sovereignty and caemity that a stats may not
sanctions on viclations of its lave with
?h;nqinq the tortfsascr's lavful conduct ia
at p.11}

of stats
m sconomic
intant of
ltlul-'

So Indiana juriss are prohibittd ros reaching acreds stats linas

ssnduct in other stataes.

ts exact punishment upsan

- . 1

a2

MNP WA ML
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T™is Court eol“ to but one unequivocal canclubian, punitive

Q

danages vers propcr and appropriate in this case.
c. IXGIIIIVIIISIIIIII!!ITUI
™a Court havinq found sufficisnt evidance .

xisted for a
punitive damage uu':d by the jury, ard that the |assessnant of
punitivc d.auqu animt rord for its conduct is . per, aust nowv
turn to thc {issua of ‘the anmocunt of damages which proper.
| The puniti?c duuqn avarded must bear reascnabls
relationahip to the damages sustained, fut courts )
applying any rigid ‘proporl:ionallty test. :
Inc.. 'v. Patchelor. (1977) 266 Ind. 310, 362 X.
recent U. S. suprél'e,cwrt cass of BMW v.  Gore,
Indiana's Cmog lav:af ravieving a olaim of axceqsive punitive
danngn by con-id::ihq the naturs of the tort, ¥ 4 via, the
actual damages ineurred. Th..tart in Anmerman is '
a potentially _l"v.tm).i’ product in the stream of x
heedless d;i:ogdrd for public satety. Ralating th 4 tort and the
corpor.n:ion'a apparsnt stats of Eind to the mahgled bodies,
persanent 'dist%qm#am and Ddrain injury suat' ed by tha
Plaintiffs. in this cass justifies a substantial pl#\ltivc damags

Ford's net worth (s about $219 Billioen and_it' gross incomse
in 1994 was, roughly, $80 Million per hour. The itive davages
avarded repnuz.:t only 1t of Ferd's 1994 prafies] Tnis Court
cannot: say that‘vi:nin ﬁha context of Ford's en a vsalth, ita
profit of $3.2 Billicn froa the sals §t Brcnca; II, and the

dazagas sustained that “at {flrst blusa® oz otﬁorvisc, thase

V
'
—_ e )
- Y § "’
'
'
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this Court grants Defendant's requast for ramitei pursuant to
T.R. 5!(3)(5) and tha jndéncnt sf this courte bere redtucad as
fellows: ‘ : ; ’

' | oo o

| Judgment is rendersd for Plaineigs Lana mn and agairat
rcrﬁ Motor Company im the amount of $7,500,027. ‘

‘ Tudgment s rendered for Plaintiff Papela |Amrerman and
nqaimr’t Pord Notar c:;npany in tha anount of $10,900}027. |

This judgment sball supersede and relate back

to the former
Judgment of this Court rendered on Kovember 1, 199s !

The costs of the action are assessed against the Defandant,

| Tt is S0 GEDEAND this gD  Jay u-gfg L, 1996,
RN T

Civil Divisiou -

Riseridution:
®W. Randolph Barnhart, Psqg.
m. !ILL!MID. PORTMAN & BARNHART

3333 Sauth Ranrock Strast, Suitra 1000
Englawood, co 20110
t

¥. Scott Kentross, ®aq.
TOMMSEXD, BOVDX: & MONTROS S
230 East Ohic Straet
Indianapolis, IN 46304

C. Jack Clarksonm, Raq.
LAW Orrice
137 West 2nd Stiest
2. 0. Rex 279
Raahville, IN. 46173

Stanley c. Fickle, Isq,
BARXES & THORNBURG
1l South Meridian Street
Suite 1313 5

-~ Indianapolis, IN 4§30¢-. -
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